The Future of Fair Housing Litigation by Schwemm, Robert G.
University of Kentucky 
UKnowledge 
Law Faculty Scholarly Articles Law Faculty Publications 
1993 
The Future of Fair Housing Litigation 
Robert G. Schwemm 
University of Kentucky College of Law, schwemmr@uky.edu 
Follow this and additional works at: https://uknowledge.uky.edu/law_facpub 
 Part of the Housing Law Commons 
Right click to open a feedback form in a new tab to let us know how this document benefits you. 
Recommended Citation 
Robert G. Schwemm, The Future of Fair Housing Litigation, 26 J. Marshall L. Rev. 745 (1993). 
This Article is brought to you for free and open access by the Law Faculty Publications at UKnowledge. It has been 
accepted for inclusion in Law Faculty Scholarly Articles by an authorized administrator of UKnowledge. For more 
information, please contact UKnowledge@lsv.uky.edu. 
The Future of Fair Housing Litigation 
Notes/Citation Information 
The John Marshall Law Review, Vol. 26, No. 4 (1993), pp. 745-773 
This article is available at UKnowledge: https://uknowledge.uky.edu/law_facpub/74 
HeinOnline -- 26 J. Marshall L. Rev. 745 1992-1993
ARTICLES 
THE FUTURE OF 
FAIR HOUSING LITIGATION 
ROBERT G. SCHWEMM'" 
1. INTRODUCTION 
This article is a revised version of the keynote address I gave at 
a conference entitled "Where is Fair Housing Headed in This Dec-
ade?" sponsored by The John Marshall Law School in the Fall of 
1992. As its title implies, the conference focused on the future of 
fair housing, and my address dealt with certain developments that I 
felt were not only observable in the early years of the 1990s, but 
were also likely to be important in the remaining years of this 
decade. 
Many of these developments - such as the growing role of the 
federal government in fair housing enforcement and the evolution 
of the United States Department of Housing and Urban Develop-
ment's (HUD's) system for handling fair housing complaints - are 
directly traceable to the 1988 Fair Housing Amendments Act 
(FHAA).l The FHAA amended the original Fair Housing Act (Ti-
tle VIII of the Civil Rights Act of 1968)2 in a number of significant 
ways, most notably by adding handicap and familial status to the 
types of discrimination outlawed by the statute and by creating a 
new enforcement mechanism for handling administrative com-
plaints to HUD. It is already clear that implementation of the 
changes wrought by the FHAA will occupy a major part of the fair 
housing agenda throughout the 1990s. 
It is also clear, however, that many of the key developments in 
fair housing law in this decade will involve provisions of Title VIII 
that were not changed by the FHAA, including the basic prohibi-
tions against racial and national origin discrimination that have 
been in place since 1968. Courts are still struggling with a number 
of important issues under the 1968 Act, such as whether it covers 
• Wendell H. Ford Professor of Law, University of Kentucky College of 
Law; B.A., Amherst College; J.D., Harvard Law School. 
1. Pub. L. No. 100-430, 102 Stat. 1619 (1988). 
2. Pub. L. No. 90-284, 82 Stat. 73 (1968). The Fair Housing Act, as 
amended, is codified at 42 U.S.C. §§ 3601-3619 (1988). 
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racial discrimination by home insurers,3 how far it goes in barring 
the use of only white models in housing ads,4 and what constitutes a 
proper damage award in a Title VIII case.s Meanwhile, studies pub-
lished in the early 1990s show that black and Hispanic homeseekers 
continue to encounter high levels of discriminatory treatment in 
their efforts to buy, rent, and finance housing,6levels that may well 
be as high as they were in the 1970s.7 The highly segregated nature 
of America's housing is a fact known to virtually every citizen, from 
the casual observer of the Rodney King trial to the professional de-
mographer intent upon dissecting the results of the 1990 census.s 
Obviously, much work remains to be done if Title VIII's original 
goals of eradicating racial discrimination in housing and replacing 
the ghettos with "truly integrated and balanced living patterns"9 
are to be fulfilled. 
3. E.g., NAACP v. American Family Mut. Ins. Co., 978 F.2d 287 (7th Cir. 
1992), cert. denied, 113 S. Ct. 2335 (1993). 
4. See infra notes 106-107 and accompanying text for a discussion of the 
discriminatory use of models in housing advertising. 
5. See infra notes 92-103 and accompanying text for a discussion of dam-
age awards in Title VIII cases. 
6. With respect to sales and rentals, see, e.g., MARGERY A. TURNER ET AL., 
HOUSING DISCRIMINATION STUDY: SYNTHESIS vi-vii (U.S. DEPT. OF Hous. AND 
URBAN DEV. 1991) (estimating that the overall national incidence of housing 
discrimination is 53% for black renters, 46% for Hispanic renters, 59% for black 
homebuyers, and 56% for Hispanic homebuyers). With respect to financial dis-
crimination, see, e.g., Glenn B. Canner & Delores S. Smith, Home Mortgage Dis-
closure Act: Expanded Data on Residential Lending, 77 FED. RESERVE BULL. 859 
(1991) (1990 data collected pursuant to the Home Mortgage Disclosure Act show 
that the home loan rejection rates for black and Hispanic applicants are signifi-
cantly higher than for white and Asian applicants); ALICIA H. MUNNELL ET AL., 
MORTGAGE LENDING IN BOSTON: INTERPRETING HMDA DATA, (Fed. Reserve 
Bank of Boston Working Paper No. 92-7, 1992) (showing that the home loan 
rejection rate for blacks and Hispanics is 56% higher than for whites even when 
all other significant variables, such as income and credit history, are taken into 
account). 
7. In comparing the results of the 1991 Housing Discrimination Study to 
HUD's last national audit of housing discrimination published in 1979 (RONALD 
E. WIENK ET AL., MEASURING RACIAL DISCRIMINATION IN AMERICAN HOUSING 
MARKETS (U.S. DEPT. OF Hous. AND URBAN DEV. 1979», the 1991 study deter-
mined that there was "no solid basis for concluding that the incidence of unfa-
vorable treatment experienced by black homeseekers had either risen or 
declined since the late 1970s." TuRNER ET AL., supra note 6, at vii. The 1979 
study led HUD to estimate that there were some 2,000,000 instances of racial 
discrimination in housing occurring every year in the United States. See, e.g., 
testimony of John J. Knapp, General Counsel, U.S. Department of Housing and 
Urban Development, in ISSUES IN HOUSING DISCRIMINATION, Vol. 2, at 107 (U.S. 
Commission on Civil Rights, Nov. 13, 1985). 
8. See, e.g., DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN 
APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS (1993). 
9. 114 CONGo REC. 3422 (1968) (remarks of Sen. Mondale). This comment 
by Title VIII's chief sponsor in the Senate has been cited repeatedly by courts in 
concluding that the statute was intended to achieve the result of an integrated 
society. See, e.g., Trafficante V. Metropolitan Life Ins. Co., 409 U.S. 205, 211 
(1972); Otero V. New York Hous. Auth., 484 F.2d 1122, 1134 (2d Cir. 1973). 
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This article attempts to provide a rough sketch of what the fair 
housing landscape will look like for the rest of this century. Part II 
reviews the changes in fair housing law made by the FHAA five 
years ago. Part III then surveys the major substantive issues that 
have engaged and are likely to continue to engage the courts in this 
decade, both under Title VIII and the FHAA. The discussion of 
these issues leads to a description in Part IV of how the federal gov-
ernment's role in enforcing fair housing is becoming increasingly 
important. Part V focuses particular attention on the new HUn 
complaint process established by the FHAA and raises questions 
about whether this process can live up to the expectations of those 
who created it. Finally, Part VI raises a broader issue regarding the 
role that litigation plays in helping to achieve the goal of fair 
housing. 
II. THE FAIR HOUSING AMENDMENTS ACT OF 1988 
The origins of the 1988 FHAA can be traced back to the early 
1970s, when congressional hearings began to call attention to the 
inadequacies of Title VIII's enforcement scheme.10 Title VIII pro-
vided for three methods of enforcement - private lawsuits, admin-
istrative complaints to HUn, and civil actions by the Attorney 
General - but Congress placed significant restrictions on the latter 
two methods.ll In particular, HUn was given no real enforcement 
power, but could only attempt to resolve complaints by using "in-
formal methods of conference, conciliation, and persuasion. "12 This 
meant that the primary responsibility for enforcing Title VIII fell 
on the shoulders of private litigants, although even their suits were 
somewhat restricted by the statute (e.g., by its $1,000 cap on puni-
tive damages and its limiting attorney's fees awards to those plain-
tiffs who were not financially able to assume them),13 
By 1978, bills giving Hun greater enforcement power were the 
subject of committee hearings in both the House and the Senate.14 
For the next ten years, Congress considered a variety of proposals 
to amend Title VIII, all of which had as their principal feature the 
10. See Federal Government's IWle in the Achievement of Equal Opportu-
nity in Housing: Hearings before the Civil Rights Oversight Subcomm of the 
House Comm on the Judiciary, 92d Cong., 2d Sess. (1972). 
11. See Robert G. Schwemm, Private Enforcement and the Fair Housing 
Act, 6 YALE L. & POLICY REV. 375, 375-78 (1988). 
12. 42 U.S.C. § 3610(8) (1982 and Supp. 1987) (amended 1988). 
13. See 42 U.S.C. § 3612(8), (c) (1982 and Supp. 1987) (amended 1988). 
14. See Fair Housing Act: Hearings before the Subcomm on Civil and Con-
stitutional Rights of the House Comm on the Judiciary on H.R. 3504 and H.R. 
7787, 95th Cong., 2d Sess. (1978); HUD Attorney's Fees: Hearings before the Sub-
comm on the Constitution of the Senate Comm on the Judiciary on S. 571, 95th 
Cong., 2d Sess. (1978). 
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